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TERRORISM (EXTRAORDINARY POWERS) BILL 2005 
Consideration in Detail 

Resumed from 11 October. 

Debate was adjourned after clause 21 had been agreed to. 

Clause 22:  Interpretation - 
Mrs M.H. ROBERTS:  I move -  

Page 16, line 3 - To delete “Division” and substitute “Part”. 

Page 16, line 9 - To delete the line. 

With regard to the first amendment, a final proofreading by parliamentary counsel revealed a grammatical error 
in this clause.  With regard to the second amendment, clause 22 of the bill contains interpretation provisions for 
definitions used in part 3 of the bill.  As a consequence of the insertion of the definition of “judge” in clause 3 of 
the bill, the definition of “judge” is proposed to be removed from clause 22, part 3, of the bill.   

The SPEAKER:  Does the minister wish to deal with both amendments at the one time? 

Mrs M.H. ROBERTS:  Yes, I seek leave to deal with them cognately. 

Leave granted. 

Mr R.F. JOHNSON:  The opposition agrees with these amendments.  As the minister said, the first amendment 
is a grammatical correction, and the second reflects the amendments that both the minister and I have put before 
the house regarding a judge being the person who will authorise both the commissioner’s warrants and the covert 
warrants.  I am delighted that the minister’s view is in accord with the views of the opposition. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 23 put and passed. 

Clause 24:  Covert search warrant, application for - 
Mrs M.H. ROBERTS:  I move -  

Page 17, line 10 - To delete “regimental” and substitute “registered”. 

Again, that was a final proofreading error picked up by parliamentary counsel. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 25:  Covert search warrant, procedure for applying for - 
Dr E. CONSTABLE:  We can all understand the need for covert search operations and search warrants.  My 
understanding is that when there is such a situation, the people concerned would want to know that the warrant 
was sought and issued in a pretty secure environment.  My concern is with the area of remote communication, 
which can be by telephone, fax, e-mail and radio.  It seems to me that major security issues may arise under 
those circumstances.  If there are to be covert operations, we want them to be successful.  Any police officer who 
sought to get a covert search warrant would not do so lightly.  To have security issues or an insecure situation 
with the use of e-mails or telephone calls that might be intercepted or whatever could cause a large number of 
problems for those who are seeking to get that covert search warrant.  Police officers could be at personal risk if 
those communications are not secure.  I would like the minister’s comment on that and also her reassurance on 
how security issues are dealt with. 

Mrs M.H. ROBERTS:  I would have thought that in the vast majority of circumstances these warrants would 
not be issued orally. 

Dr E. Constable:  Mr Speaker, it is very difficult to hear the minister because of the noise. 

The SPEAKER:  Perhaps members who are not involved with this legislation can have their conversations 
outside the chamber. 

Mrs M.H. ROBERTS:  In the vast majority of circumstances these applications would be made in writing.  I 
draw the member’s attention to clause 25(5), which states -  

The application must be made in writing unless -  
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(a) the application is made by remote communication; and 

(b) it is not practicable to send the judge written material, 

in which case -  

(c) it may be made orally; and 

(d) the judge must make a written record of the application and any information given in support 
of it. 

These covert search warrants would not be for urgent situations, as would be the case with a commissioner’s 
warrant.  Applications for covert warrants would generally be able to be made in writing.  This would be utilised 
only in the most exceptional of circumstances. 

Dr E. Constable:  Security is uppermost. 

Mrs M.H. ROBERTS:  A balance must be struck whenever the commissioner, or one of the senior officers 
delegated by him, makes the call that an application should be made.  Police are very mindful that there is not 
much point in having a covert search warrant unless the information can be kept close and not disseminated to 
anyone.  That will be first and foremost.  Frankly, there would be no point in the police applying for a covert 
warrant if, by applying orally, they lose the privacy that they need for the application of one of these warrants. 

Dr E. Constable:  However, it can be applied for by e-mail - that was the example given by the member for 
Avon last night - and there have been problems with e-mails. 

Mrs M.H. ROBERTS:  The comments that the member for Avon made last night were to do with 
communicating with large numbers of police officers in the exercise of a commissioner’s warrant.  It is generally 
the case that only a very small number of officers ever know about a covert warrant that is applied for and put in 
place.  This is not something that is widely disseminated in the Police Service; it is kept very close.  By and 
large, the advice that has been given to me is that these applications and procedures will be in writing; they will 
be in a very closed situation; and privacy, secrecy and security will be foremost in the minds of those concerned 
when any application is made.  If there is any belief that that has been compromised by any oral communication, 
then effectively the police will have jeopardised the whole covert search warrant.  

Dr E. Constable:  We might not know until after the event that it was compromised, especially if it is an e-mail.   

Mrs M.H. ROBERTS:  This clause provides that option.  It is an option that the Commissioner of Police should 
have at his disposal.  However, it is obviously not something he would do routinely.  Routinely, applications will 
be in writing.  

Clause put and passed.  

Clause 26:  Covert search warrant, issue of - 
Mrs M.H. ROBERTS:  I move - 

Page 21, line 13 - To delete “regimental” and substitute “registered”. 

This amendment arises as a result of an error picked up by parliamentary counsel during proofreading.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 27:  Covert search warrant, effect of - 
Mrs M.H. ROBERTS:  I have an additional amendment, which I hope was distributed to members a short while 
ago.  I move - 

Page 24, after line 32 - To insert the following - 

(12) A police officer must not do a strip search on a person under subsection (7)(f) or 
subsection (8)(f)(ii) unless the officer reasonably suspects - 

(a) that a strip search is necessary; and  

(b) that the seriousness and urgency of the situation require a strip search to be 
done.  

This amendment will insert safeguards for strip searches carried out under a covert search warrant.  The 
safeguards are the same as those that apply to the strip search of a target person under a commissioner’s warrant.  
We discussed that last night during debate on clause 13(3)(b) and (c).  



Extract from Hansard 
[ASSEMBLY - Wednesday, 12 October 2005] 

 p6196a-6204a 
Mrs Michelle Roberts; Speaker; Mr Rob Johnson; Dr Elizabeth Constable; Mr Murray Cowper; Ms Sue Walker 

 [3] 

Mr R.F. JOHNSON:  The opposition agrees with this amendment.  It is essential that procedures within law 
enforcement agencies are consistent.  Strip searches are very intimate and personal and must be conducted 
according to consistent provisions.  The conducting of strip searches is covered under division 2 of schedule 2.  
The opposition is very happy to support the amendment.  

Amendment put and passed.  

Clause, as amended, put and passed.  

Clauses 28 and 29 put and passed. 

Clause 30:  Annual report about covert search warrants -  

Mrs M.H. ROBERTS:  Amendments were foreshadowed by the member for Hillarys that sought to have the 
report tabled within 21 days rather than “as soon as practicable”, as provided in the clause.  On the basis of 
further discussions, I move - 

Page 28, line 2 - To delete “as soon as practicable” and substitute “within 30 days”.  

That is a reasonable time in which the minister can table the report.  Subclause (2) provides that the report about 
covert search warrants may form part of the annual report submitted to the minister under the Financial 
Administration and Audit Act.  Amended subclause (3) will read - 

If the report does not form part of that annual report, the Minister must, within 30 days after receiving 
it, cause it to be tabled before each house of Parliament.   

That is reasonable.  It will ensure that the report is tabled in both houses of Parliament in a timely way.  

The SPEAKER:  Will the member for Hillarys confirm that he does not intend to proceed with the amendments 
to this clause in his name?  

Mr R.F. JOHNSON:  Yes, Mr Speaker.  In view of the conversations the minister and I had behind the chair on 
this clause, I will not move the amendments in my name.  

This amendment follows a conversation behind the chair.  Those conversations are always a very good way to 
reach compromises on legislation.  Both sides end up being happy with the final legislation that leaves this place.  

Mrs M.H. Roberts:  I am feeling very bloodied and bruised!  Well, I’m not, really.  

Mr R.F. JOHNSON:  I have been as gentle as anything with the minister!  

Mrs M.H. Roberts:  He’s been so cruel to me!  

Mr R.F. JOHNSON:  I could not help but laugh at the last few lines in the speech I made yesterday.  I burst out 
laughing at the comments I made but I could not remember making them.  When I shared them with the minister 
she pointed to her retaliation in the next paragraph.  I felt rather bruised and hurt then, so the boot is on the other 
foot!  

Getting back to this most important amendment, I was concerned that this clause provided that “the report may 
form part of the annual report submitted to the Minister”.  I felt that there should be some compulsion for the 
report to be tabled in the house.  After discussions with the minister, it was agreed that an amendment to 
subclause (3) would ensure that the minister presents that report to Parliament.  It does not matter whether it is in 
the annual report of the WA Police; it will be tabled in Parliament at an appropriate time.  My amendment sought 
to make it within 21 days but I was happy to compromise with the minister.  The time frame is not much longer 
than 21 days, but it is shorter than six months.  This clause will ensure that both houses of Parliament receive the 
information they should receive in a respectable and responsible time.  Again, I am happy to agree with the 
compromised amendment the minister and I have worked out on this clause.  

Amendment put and passed.  

Mr M.J. COWPER:  I draw the minister’s attention to subclause (1)(i).  The subclause details in paragraphs (a) 
to (i) the type of information in the annual report that will be tabled in Parliament.  On my reading of the list, it 
appears that they are very sound aspects that should be reported to Parliament.  However, I seek some 
reassurance from the minister on paragraph (i) that the sensitivities of covert operations will not be disclosed 
advertently or inadvertently.  I would like to hear the minister’s views about paragraph (i), which states - 

any other information that the Minister requests the Commissioner to include in relation to covert 
search warrants. 

Clearly, paragraphs (a) to (h) relate to the number of applications made, rejected etc.  However, the last 
paragraph is a bit of a foot in the door in that it leaves the door open for the provision of any other information 
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that may be required.  I am concerned that the commissioner may be compelled at some time to disclose 
sensitivities that are very important to operations. 

Mrs M.H. ROBERTS:  Essentially, paragraph (i) is a catch-all provision, insofar as there may be matters that 
were not included in the annual report.  Members, either in government or in opposition, may at some stage say 
that other information should be provided in these reports.  This provision gives the minister the ability to do 
that.  I certainly give an assurance from my point of view, and I expect from future ministers’ points of view too, 
that no minister would ask the commissioner to disclose matters that could in any way jeopardise any ongoing 
investigation or affect any security issue to do with the Police Service that would tip-off terrorists and the like.  I 
cannot think of too many other matters that the member would want.  We have tried to make the list as 
comprehensive as possible.  Members might, for example, want to know whether complaints had been received 
about the application of warrants or how many complaints about search warrants executed had been received by 
the Commissioner of Police or were lodged for internal police investigation and so forth.  Again, I believe that 
would be information of a more general nature.  Like the other information detailed in the clause, it would not be 
people’s names and addresses or details about specific covert search warrants. 

Mr M.J. COWPER:  I wonder whether the minister or her advisers have any concern about this legislation.  
Although I acknowledge that the minister, and hopefully subsequent ministers, will not abuse the provisions of 
this clause, it worries me a little that the legislation, when it is set in stone, could easily be interpreted to mean 
any information.  How vital is paragraph (i) to this clause? 

Mrs M.H. ROBERTS:  It is important because it allows a mechanism for the information to be provided to the 
Parliament.  In contemplating what some of those matters could be in the debate so far, we have talked about 
strip searches.  I might ask the commissioner how many strip searches were conducted under covert search 
warrants.  There could be a potential issue about that and I do not believe the commissioner would give anything 
away by saying that there was none or there were three or six.  The commissioner would not give away any 
information that should not be given to the Parliament.  It is, therefore, that kind of information that I envisage 
would be caught by that provision.  I would not want to be unable to disclose in an annual report to the 
Parliament information about a covert warrant of a much more generic nature, such as how many strip searches 
were conducted.  That is the reason for the clause.  I believe it is a sensible clause.  I doubt that it would be 
abused.  I reiterate that this report will be made annually.  There will be a review of the legislation after the first 
year and every third year thereafter.  There is a mechanism for reporting back to the Parliament after the exercise 
of a commissioner’s warrant and various matters.  There are, therefore, monitoring processes in place.  If the 
clause were abused, it would need to be changed.  However, it is better to have that catch-all provision and I am 
confident that it will not be abused. 

Mr R.F. JOHNSON:  I want to reflect on the comments that the minister made.  My only concern, which is not 
necessarily about clause 30(1)(i), is the comment the minister made about strip searches.  I would have thought 
that a strip-search operation would automatically form part of the report that the police commissioner must give 
to the minister and the minister must table in Parliament.  Paragraph (i) relates to anything other than a strip 
search.  Strip searching of people under this legislation is an essential part of the reporting process.  I agree that 
the Parliament needs to know how many covert search warrants and how many commissioner’s warrants have 
been issued and acted upon, and the broad detail of those warrants as outlined by the minister.  However, I put 
on record that it is essential that information on a strip-search operation be an integral part of the annual report, 
as it is a very intrusive and sensitive matter.  It should form part of the report and I would hope that the 
commissioner would not leave it out of his report to the minister that she will eventually table in Parliament.  
The way in which I interpret paragraph (i) is that if a matter that the minister had not thought of previously is to 
be included in the report, the minister will ask for it to be included.  However, basic practices, such as strip 
searching, must form part of the report that is provided to the minister and that she tables in Parliament. 

Mrs M.H. ROBERTS:  Generally, by the very nature of covert warrants, police attempt to conduct them when 
no-one is present; therefore, the likelihood of a strip search is quite remote.  The member for Hillarys is correct 
in that I expect a significant amount of information to be provided to the minister.  The minister may decide that 
certain matters be reported to the Parliament, including any strip search, but that would be a very unusual 
occurrence under a covert search warrant.  That is the reason for paragraph (i).  However, from year to year, if 
the police do their job properly, I expect there will be no need for a strip search without a covert warrant. 

Mr R.F. JOHNSON:  I have one final comment on this clause.  Although I do not mind the minister asking for 
matters to be added to the report that she will receive from the Commissioner of Police, I want the minister to 
give the house an assurance that she will not send the report back to the commissioner and ask him to delete 
certain items from it.   
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Mrs M.H. ROBERTS:  Yes, I can give that guarantee.  I will not ask the Commissioner of Police to delete any 
item and, further, I do not expect him or any future commissioner to do so if he is requested to do so by the 
minister.   

Clause, as amended, put and passed. 

Clause 31:  Commissioner’s functions may be performed by others - 

Mr M.J. COWPER:  Subclause (3) states - 

The Commissioner, in writing, may authorise one or more Deputy Commissioners or other police 
officers who hold or are acting in a rank more senior than Superintendent for the purposes of this 
section. 

Although we discussed this subclause in the second reading stage, I reiterate the need for certain district officers 
who hold very responsible positions, particularly in regional areas, to be given similar access to this power 
because of the size of Western Australia and the nature of events that may occur at times in the future.   

That is notwithstanding the fact that they still need to be in contact with the commissioner when it comes to 
being the Johnny on the spot.  As I said when I spoke about the recent terrorist incident in Bali, during such an 
incident there is a lot of bedlam; confusion reigns.  It is therefore necessary for someone on the ground to take 
control and cordon off the site to contain the environment.  Clearly, the person on the ground at the time of an 
incident will have the greatest knowledge of the circumstances that attend that accident.  You may recall this, Mr 
Speaker, because it involves your electorate, but in the past the police have held practice exercises in the Pilbara 
against a fictitious invasion force called the Kamarians who were trying to take over the gas installations on the 
Burrup.  A lot of knowledge has been gained from those exercises.  If an incident were to occur in the Pilbara, 
the district superintendent in the Pilbara would be the Johnny on the spot and would be the conduit for an 
immediate response.  I am interested in the view of the minister and her advisers on that matter.   

Mrs M.H. ROBERTS:  We have had discussions about this matter.  Last evening the member for Churchlands 
asked about the delegation powers and expressed concern that these powers might be delegated to too low a 
level.  I agree with the member’s concerns.  It is important that we set the threshold high.  As I also pointed out 
last evening, these powers will need to be exercised by the commissioner, unless he is not available and chooses 
to delegate to one of two deputy commissioners or one of eight assistant commissioners.  It would be difficult to 
imagine a situation in which none of those people was available.  That is a pool of 10 potential deputies.  We are 
not prepared to contemplate a threshold lower than that.   

Mr M.J. COWPER:  It is acknowledged that this legislation will be reviewed after one year, and again three 
years after that.  I am asking that this particular aspect be monitored and reconsidered at that time.   

Mrs M.H. ROBERTS:  We will, of course, monitor and review all aspects of this legislation.  As members are 
aware, this bill gives the Commissioner of Police significant powers.  I do not believe we are giving those 
powers to the Commissioner of Police lightly.  Both the Commissioner of Police and members on my side of the 
house are firmly of the view that these powers should be exercised primarily by the commissioner; and, failing 
that, by one of his two deputy commissioners.  However, if those deputy commissioners are not available, then 
the powers can be exercised by an assistant commissioner.  I do not believe any case has been made for 
delegating these significant powers to a lower rank than assistant commissioner.   

Dr E. CONSTABLE:  I would like some clarification on this issue.  Once this bill receives royal assent, the 
commissioner will be in a position to delegate these powers to one of the other 10 people whom the minister has 
mentioned.  Will these powers be delegated immediately this bill receives royal assent, and will that delegation 
be in place until it is revoked, or is that a matter that will need to be reviewed? 

Mrs M.H. ROBERTS:  It will be done on a case-by-case basis. 

Dr E. CONSTABLE:  Yes, but in a terrorist situation there might not be time for that.  The Commissioner of 
Police might be in Geraldton or Kununurra, and in a terrorist situation an assistant commissioner might need to 
have these powers already delegated so that he can act quickly.  Therefore, I want to know how this will work.  
Subclause (4) indicates to me that a person to whom a delegation has been given might be able to issue a 
commissioner’s warrant without the commissioner’s knowledge.  I imagine that in an urgent situation that might 
be the case.  I would like some clarification and comment from the minister on that matter.   

Mrs M.H. ROBERTS:  I will deal with the last point first.  The member suggested that one of these officers 
could do something without the commissioner’s knowledge.  That is why subclause (4) reads  -  

If any of the Commissioner’s functions in this Act is performed by a person other than the 
Commissioner, the person must notify the Commissioner of the fact as soon as practicable.   
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That is specifically spelt out in the legislation, although the normal expectation is that someone at that level 
would immediately inform the commissioner in any event.  With regard to how the commissioner may utilise 
this clause, in the first instance, when the act is proclaimed, these powers will fall to the commissioner.  It will 
then be open to the commissioner to put in place a contingency plan.  For example, the commissioner may 
decide that if he is in another part of the state and cannot make himself available within a certain time frame, or 
if certain other circumstances prevail, these powers will be delegated to certain officers.  In any event, if a 
deputy commissioner does exercise any of the powers that the commissioner has delegated to him, he will need 
to get authorisation from a judge within 24 hours, so the other checks and balances will apply.  Also, as I have 
said, the commissioner will need to be notified by that officer as soon as practicable.  The police do a lot of 
scenario planning and canvass a lot of options.  They also talk to their colleagues in other states about what has 
occurred.  I expect that, in the first instance, the Commissioner of Police will exercise these powers himself.  
However, he will also give consideration to contingency plans, and perhaps put in place a standing arrangement 
under which the deputy commissioners, for example, can exercise these powers in certain circumstances in 
compliance with the legislation.   

Clause put and passed.   

Clauses 32 and 33 put and passed. 

Clause 34:  Review of Act -  
Dr E. CONSTABLE:  Two amendments to this clause are standing in my name on the notice paper.  However, 
from discussions with the minister, I note that she is proposing to move an amendment to insert a new clause 35.  
That amendment will cover some of what I am hoping to achieve, so I do not intend to move my amendments.   

Mrs M.H. ROBERTS:  I foreshadow that I propose to move a new clause to stand as clause 35 to deal with the 
expiry of the act.  I understand that both the member for Churchlands and the member for Hillarys have a copy 
of that amendment.   

Ms S.E. WALKER:  I note that from the time of its commencement and for the first two years of its operation, 
the New South Wales legislation - the minister may have already addressed this matter - provides for the 
monitoring of the act by the Ombudsman.  Does this bill have a similar type of provision?  Was such a provision 
considered? 

Mrs M.H. ROBERTS:  No.  There will be no oversight of this legislation by the Ombudsman during the first 
two years of its operation.  Our legislation involves greater scrutiny by the Parliament.  There will be more 
reporting back to Parliament, and, courtesy of the amendments of the member for Hillarys, those reports will be 
made in a more timely fashion.  The role of the Ombudsman and the Corruption and Crime Commission in 
relation to this matter has yet to be established.  That is a significant matter, and one that will be considered.  The 
bill has no specific reference to oversight of the legislation by either the Ombudsman or the CCC.   

Ms S.E. WALKER:  I suppose the CCC will oversee this legislation in the same way that it oversees other 
legislation. 

Mrs M.H. Roberts:  That is right.   

Clause put and passed.  

New clause 35 -  
Mrs M.H. ROBERTS:  I move -  

Page 30, after line 19 - To insert -  

35.  Expiry of Act 
 (1) This Act expires on the tenth anniversary of the day on which it receives the 

Royal Assent.   

 (2) Any warrant issued, or any authorisation or appointment made, under the 
Act and which is in force on the tenth anniversary of the day on which the 
Act receives the Royal Assent, will cease to be in force.  

By way of explanation, new clause 35 is a sunset provision so that the provisions of the act and any relevant 
warrants etc expire on the tenth anniversary of the bill being assented to.  The sunset provision is consistent with 
the 10-year sunset provision alluded to in the recent Council of Australian Governments communiqué 
concerning other proposed terrorism laws that are currently under consideration by the commonwealth and the 
states and territories.  As members are aware, the bill already contains provisions for the review of the act on its 
first anniversary, and every third year thereafter.  Reporting mechanisms will operate on an annual basis through 
either the annual report or the report provided to the minister by 31 August each year, which must be tabled 
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within 30 days.  In addition, reports will be provided to the Minister for Police, the Attorney General and the 
Parliament after the commissioner’s warrants have expired.  There will be a lot of reporting back to Parliament.   

Things learnt over the next year or two could mean that this legislation will be amended.  This is a new area of 
legislation.  It is likely that this legislation will be amended sooner rather than later.  In terms of the sunset 
clause, generally it is my view that Parliament is the master of its own destiny.  One of the aspects covered by a 
review will be whether the act should continue to operate.  A clause in the legislation provides that the minister 
and the Parliament consider whether the act should continue to operate.  If after 10 years of operation the 
legislation - probably in an amended form - is necessary for the continued good governance of this state and the 
ongoing security of Western Australians, I am confident that an amendment bill will be introduced into this 
house to remove the sunset clause.  If in 10 years we have entered a new world in which these matters are no 
longer of concern, the act will lapse.   

Mr M.J. COWPER:  Who will be responsible for reviewing the act in relation to this sunset clause - the 
minister or the Parliament?  

Mrs M.H. Roberts:  The sunset clause itself does not provide for a review of the act.  Clause 34 provides for 
reviews of the act and specifies the terms under which that will be done.   

Mr M.J. COWPER:  Will the act have to come back before the house after 10 years to be reviewed? 

Mrs M.H. Roberts:  Yes. 

New clause put and passed.  

Schedule 1:  Ancillary provisions about exercising powers - 
Dr E. CONSTABLE:  Clause 2(1) of schedule 1 states -  

A police officer who may exercise a power in this Act may authorise as many other persons to assist . . .  

I imagine that a police officer is just one of the 11 we have identified.  Does this provision refer to only the 
Commissioner of Police, the deputy commissioner and assistants, or does it refer to others as well?   

Mrs M.H. Roberts:  It refers to any police officer. 

Dr E. CONSTABLE:  Is it that any police officer can authorise any other person?  Joe Citizen could be walking 
down the road -  

Mrs M.H. Roberts:  A police officer who is entitled to exercise powers under this act can authorise other 
persons to assist. 

Dr E. CONSTABLE:  Will the minister provide examples of people other than the 11 to whom we have 
referred? 

Mrs M.H. Roberts:  For example, during a situation at Perth train station, police officers may use security 
guards to assist them in channelling people onto a train. 

Dr E. CONSTABLE:  So a security guard who is authorised will be able to enlist the help of Joe Citizen, who 
may happen to be walking past?   

Mrs M.H. ROBERTS:  It would have to be a police officer who was exercising powers under this bill.  For 
example, a police officer might be required to cordon off an area.  In order to do that, he could utilise security 
guards, as I have suggested, or he could use Joe Citizen, as the member described, to assist him.   

Dr E. CONSTABLE:  Any citizen could be engaged by an authorised police officer to assist in a situation.  
What happens if a citizen refuses to assist the police officer if he or she is unable to do so or feels incompetent to 
assist? 

Mrs M.H. Roberts:  It would not be an order, so they would not have to comply.   

Dr E. CONSTABLE:  Clause 3 of schedule 1 refers to the issue of force, which was raised last night.  
Subclause (1) reads -  

. . . a police officer may use any force against any person or thing that it is reasonably necessary to use 
in the circumstances . . .  

I again refer to the incident on the London Underground during which a young Brazilian man who was not a 
terrorist was shot because he did not heed police officers’ warnings and ran away from them.  Does this part of 
this clause give that power to police, so that they can shoot in a situation like that? 

Mrs M.H. ROBERTS:  It absolutely does not give the police authority to do something like that.  I draw the 
member’s attention to the words “reasonably necessary”.  Clause 3(1) states -  
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When exercising a power in this Act, a police officer may use any force against any person or thing that 
it is reasonably necessary to use in the circumstances - 

Dr E. Constable:  It does not include firearms? 

Mrs M.H. ROBERTS:  No.  There could be a situation in which somebody might have bombs strapped all over 
his body, and even then police probably would not want to shoot him.  It would have to be reasonably necessary.  
To contemplate anything like that I would have thought the police would have to think that the lives of a number 
of innocent bystanders or other persons were in imminent danger.  It is a similar kind of call to one a police 
officer would make when going about his other duties and deciding whether or not to shoot somebody.  
Generally, police would shoot at somebody only if there were a real, imminent threat to the lives of other people. 

Ms S.E. WALKER:  I refer to clause 4 and to how the police use animals when exercising powers.  Having 
been to the world conference on emergency planning in Canada, attended by about 900 delegates, I was one of 
the few people who went to listen to what the vet had to say about his role at the New York twin towers collapse. 
Dogs were used to locate survivors.  A vet had to be there to treat the dogs because their paws had been burnt 
and cut.  I presume that those sorts of animals are being trained here.  In what other sorts of scenarios may it be 
necessary to use animals? 

Mrs M.H. ROBERTS:  Sometimes horses are used for crowd control, and in other circumstances dogs are used.  
Probably the animal that is being referred to in this clause is the bomb sniffer dog.  Dogs can also be used in 
searches.  They are very useful in searches and can often locate drugs or explosives far more quickly than police 
officers can.   

Schedule put and passed. 

Schedule 2:  Searching people - 
Mr R.F. JOHNSON:  We are taking schedule 2 en bloc, which takes us right the way through to clause 8.  Is 
that correct? 

Mrs M.H. Roberts:  Yes. 

Mr R.F. JOHNSON:  The only area of which I want clarification on the record is under clause 8, “Strip 
searches of protected people”, which includes people with disabilities and children under the age of 18 years.  
On page 39 the definition of “responsible person” for an incapable person means - 

(a) the spouse or de facto partner of the incapable person; 

(b) a parent of the incapable person; 

(c) if the incapable person is under 18 years of age - a guardian of the incapable person; 

(d) if the incapable person has reached 18 years of age - the Public Advocate or a guardian of the 
incapable person appointed under the Guardianship and Administration Act 1990; 

Two other classes of persons can be deemed a responsible person.  Are these in order of priority?  They should 
be.  For an incapable person - namely a child under the age of 18 years or a person with severe disabilities - it is 
essential that the police should not pick and choose out of that list of individuals those who can be deemed 
responsible people to attend when carrying out a strip search.  It should be in the order laid out in the legislation.  
I want the minister to confirm that it will be in that order.  I do not wish to see the Public Advocate or a guardian 
of the incapable person appointed under the Guardianship and Administration Act 1990 to be chosen to act as a 
responsible person over and above a spouse or de facto partner or, in many cases, the parent of the incapable 
person.  If a parent, spouse or de facto partner is involved, they must be asked to attend and act as the responsible 
person before the Public Advocate or somebody appointed under the Guardianship and Administration Act.  
Even when there is a parent, spouse or de facto partner, there are cases in which the Guardianship and 
Administration Board has appointed the Public Advocate as guardian or administrator of a person who is deemed 
incapable over and above a parent, spouse or de facto partner.  I want to be sure that a close relative to an 
incapable person is called as the responsible person before the Public Advocate is called in to act in that position.  
I would like the assurance from the minister that they will be taken in the order set out in the clause.  It does not 
say that in the bill, but if the minister states in this house that they will be taken in that order, that can be 
conveyed to the Police Service and it will then take note of what this house has resolved. 

Mrs M.H. ROBERTS:  What the member has put to the house makes good sense and sounds very logical.  I 
have had the chance to have a quick talk with my advisers about this.  The advice is that this is not a case of 
starting at the top and trying to get each of those persons and working our way down the list.  A couple of issues 
have been highlighted to me.  The principal reason that this is not a list in the order of approach that a police 
officer must take is that of timeliness, because we are dealing with terrorist situations.  Most of these strip 
searches will take place under the commissioner’s warrant.  There are conditions attached to who can be strip 
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searched.  The person essentially must be a targeted person to be strip searched in the first place.  I think we have 
put some fairly high bars in place for who can be strip searched.  The police advice to me is that timeliness is 
very important.  It may be that someone in the third or fourth category of the list may be available on the scene 
and the parent or de facto partner may be one or two hours away.  Timeliness will be important.  To give an 
example of the other situation, a person may have strapped to his body a bomb vest, which may be visible, and a 
strip search will be necessary.  The police tell me that in that sort of situation they would lose valuable time by 
having to go down a list to try to get one category of person first and not getting them or, alternatively, having to 
wait a considerable period before a person in the highest category could arrive.  The advice to me is that to make 
a list in order of priority would be very cumbersome, operationally difficult for police and untimely, which could 
well impact on the safety and security of people who are caught up in such a situation.   
I can put on record that what the member says makes good sense.  As a general principle, the police should 
attempt to work their way down this list.  Obviously it is vastly more appropriate for the spouse or de facto 
partner of the incapable person to be present during a strip search than somebody else who is perhaps responsible 
for the person’s day-to-day care, or some other class of person.  It is vastly more appropriate also for the parent 
of a child to be present.  The circumstance under which this legislation would provide justification for strip 
searching a child would be very exceptional.  Of course, we would want a parent or, failing that, a guardian of 
the child, to be present if it happened.  That is the order I hope the police will work through.  I will put it to the 
Commissioner of Police that I expect the police to consider the order of appropriate adults on the list.  However, 
I am not inclined to either instruct or advise the commissioner that that must occur, because a couple of the 
scenarios have been put to me already.  The police can probably think of quite a number of scenarios in which 
they could lose very valuable time or get unnecessarily tied up in red tape by trying to work their way down the 
list in a prescriptive manner.  In all the matters connected to terrorism incidents, timeliness is very important.  
That is why we have attempted to build in as strong a safeguard as possible to meet the criteria for someone to be 
strip searched in the first place. 
Mr R.F. JOHNSON:  I am encouraged to hear that the minister will talk to the Commissioner of Police and 
express the view that perhaps the police should consider the order of priority of people the police must contact 
and who should be in attendance at a strip search of a minor or an adult who is deemed incapable.  However, I 
cannot say that I accept wholeheartedly the reasons given by the minister’s advisers in this instance.  There is no 
question in my mind that the parent of a child must be given first priority to be in attendance during a strip 
search of the child.  I hope to God that this never occurs.  However, we are covering events that could possibly 
occur.  The scenario put to the minister in this instance was that of a child with a bomb strapped to him.  The 
police will not get around to conducting a strip search if the child has a bomb attached to him because the police 
will either take the bomb from the child in some way and disarm it, or somebody will blow up the bomb.  The 
strip search would be conducted after the bomb that was attached to the individual had been disarmed.  We are 
talking about an intimate strip search.  A parent of a son and a daughter has brought this clause to my attention.  
The parent dreads the thought that the police might abuse their power by strip searching the daughter with only a 
slight suspicion that she may have a bomb, a detonator or terrorist equipment on her. 

Mrs M.H. Roberts:  That child’s life could be in imminent danger though. 

Mr R.F. JOHNSON:  I am saying that if a child has a bomb attached to him, the police will not strip search the 
child before the bomb is either detonated or disarmed and taken away from the child.  The police have an 
obligation to call the parent of the child to attend the strip search to find out whether any other items are 
concealed on the person.  I know that we are talking about hypothetical situations.  However, as a parent, I can 
understand the concern of the parent who brought this clause to my notice.  The minister is a parent also.  I am 
the parent of a severely disabled person.  I would hate to think that my child or anybody else’s child with a 
disability or any children under the age of 18 would have only a stranger present during a strip search.  I am 
worried that the police might choose the easiest option rather than deal with an interfering parent, with all due 
respect.  The police officers might decide that it would be the easiest option to have in attendance someone from 
the Office of the Public Advocate because that would be another public servant. 

Mrs M.H. Roberts:  The easiest option if the legislation is made too prescriptive and cumbersome will be for 
the police to not do their job and not bother doing a strip search. 

Mr R.F. JOHNSON:  I disagree with that.  If they do their job properly - I have every confidence that they will 
- they will conduct a strip search if it is deemed necessary and appropriate.  The minister has gone 90 per cent of 
the way to saying what I want to hear, which is that the Commissioner of Police will instruct serving officers to 
go through that list and try firstly to contact the parents of a child.  If the suspect were an adult who was deemed 
an incapable person, I would want the police to contact either the de facto spouse or parent.  I imagine that if the 
suspect were a daughter, the mother would be contacted, and if it were a son, the father would be contacted.  The 
police could thereafter contact individuals from further down the list so that faceless public officials are not 
deemed the responsible people to be present during a very intimate strip search of the suspect. 
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Mrs M.H. ROBERTS:  Sadly, in other areas around the world children have been used in terrorist situations to 
deliver bombs and explosives and the like.  It is not beyond the realms of possibility.  God forbid it ever occurs 
in WA.  By and large, the persons who will be targeted under this legislation will be suspected terrorists.  Some 
of them may in fact be terrorists.  When strip searching a terrorist, the terrorist’s relatives and friends are not 
likely to be cooperative as the police work their way down the list. 

Mr R.F. Johnson:  They should be given the opportunity to be present. 

Mrs M.H. ROBERTS:  This is a matter of protocol.  I have given an undertaking to the member that I will raise 
this matter with the Commissioner of Police.  I will very strongly put the member’s views to the commissioner 
that, where possible, the police should work their way down the list.  I reiterate the amendment I moved to clause 
27 today, which states - 

(12) A police officer must not do a strip search on a person under subsection 7(f) or subsection 
8(f)(ii) unless the officer reasonably suspects - 

(a) that a strip search is necessary; and - 

More importantly -  

(b) that the seriousness and urgency of the situation require a strip search to be done. 

That urgency is already built into the conditions of the legislation.  We are dealing with an urgent situation 
whereby an action is imminent.  Having said that, I have given an undertaking to the member for Hillarys to take 
up the matter with the Commissioner of Police.  I will suggest that, where possible, the police officers should 
attempt to work their way through that list in order of priority from top to bottom. 

Schedule put and passed. 

Title put and passed. 
 


